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	Matters commonly proceed in arbitration due to (a) agreement, (b) Motion to Compel Arbitration granted or (c) court ordered under Chapter 44.  The following materials assume  the Florida Arbitration Code applies.  Matters under the Chapter 44, AAA, NAF, and FAA may follow similar paths.

· Selection of Arbitrator(s)  – who do you want and 1 vs. Panel?

	TIP:  non-FL precedent that neutral is anticipated to have some connection to lawyers/	parties; an “insubstantial relationship” need not be disclosed (FAL.com 3/18/08)
	TIP:  party-designated arbitrators may be “non-neutral” Feinberg v Katz 2003 WL 	260571 (unpublished)
· 
· Arbitrator and Attorney's Fees – unless clearly agreed, Arbitrator decides “prevailing party” but does not decide who is entitled to fees; you may want to reach an agreement that arbitrator can decide fees and costs.
· 
· Status Conference Via Phone
· –   Confirm arbitrators' fees; splitting; policy if arbitration is canceled
· –   If panel, consider whether “neutral” arbitrator decides all procedural motions
· –  Court reporter? (Likely no because of F.S. 682.12 - 14)
· Have your discovery plan in mind; determine depositions needed
· IME?  Inspections?
· Request limit on discovery?  (# written; depos?)
· Exchange witness / exhibit lists?  Experts?  Other deadlines?
· Final Hearing date
· Consider pre-Hearing Status Conference to confirm how parties will handle opening/closing statements, limits on witnesses/time, etc.; will the Award be narrative or verdict form?
· 
	NOTE: F.S. 682.08 re: subpoenas, witnesses, depositions
	WATCH: arguing in opening

· Pre-Hearing Best Practices
· –   Limit motion practice to extent you can
· –  Agree on Rules of Evidence, Civil Procedure
· –  Read Chapter 682/Chapter 44/Arbitration Rules
· –  High-Low Agreements, Proposals for Settlement
· –  “Baseball” arbitration (each side presents #, arbitrators pick one)
· –  Dispositive Motions: may not win, but may shape the issue
· –  Motions in Limine:  same as above, less favored (better if one of the 
· Panel decides pre-hearing matters)
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· Arbitration is NOT Trial
· –  Reach agreements on documents/admissibility
· –  Avoid last minute M-Limine
· – Reach agreement on no challenges to experts? (avoid qualifying)
· – Keep witnesses under 45-60 minutes, if possible
· – Arbitrators likely know case, do not “educate” through experts if not needed

	TIP:  Some arbitrators accept evidence ahead of time...
· 
· Final Hearing Best Practices
· – Consider Trial Director
· – Hit Your Elements
· – Do not belabor sympathy witnesses
· – Have clean copies of records/evidence ready for arbitrators (3 sets?)
· – Consider if you want to ask if you can file a pre-hearing brief
· – Depending upon your arbitrator, consider asking, “What Haven't You Seen That You Need to Know?”
· 
· Post-Hearing Motions
· –  Clarification / Clerical Error
· – Award clearly say who is prevailing party?  Award reserve jurisdiction for fees?
· –  File Motion for Entitlement to Fees/Costs  (does arbitrator decide amount?)

· Need to Go to Court?
· – best practice is to have court confirm award and then get judgment
· – order confirming or vacating award is NOT a final judgment Paige v. American, 4th DCA 2008 (confirm) and Kineard v Dept., 2d DCA 2008
· – Vacating / Modifying by Motion/Petition F.S. 682.17
· – Vacating Awards.... Unlikely.  Watch 11th Circuit “sore loser” warning
· see: www.FloridaArbitrationLaw.com... Sept 6, 2007 post with citations
· –  Fla.R.Civ.P. 1.525 re: time to seek fees (30 days to serve, not file); likely best practice in 5th DCA is to file M-Confirm and M-Fees at the same time, even though you have until judgment – Martin Daytona v. Strickland, 5th DCA 2006




Christopher B. Hopkins is a shareholder with Butzel Long, P.C. His practice includes professional malpractice, construction, and probate litigation as well as general civil litigation and appeals.  He has been listed five times (2004 - 2008) among Florida Trend Magazine's "Legal Elite."  Mr. Hopkins is on the editorial board of the Trial Advocate Quarterly and has published more than 40 articles on all aspects of litigation, internet research, legal ethics, and arbitration.  He has approximately 30 published appellate decisions and has been lead counsel for an equal number of trials/arbitrations.  He is an "AV" rated lawyer as well as a certified mediator and arbitrator.  He is the host of the legal blogs, www.FloridaArbitrationLaw.com and www.FloridaLawCommentary.com.  Mr. Hopkins earned a B.A. in religion at the University of Richmond; a Master’s of Theological Studies, cum laude, at the Wesley Theological Seminary in Washington, D.C.; and a J.D. from Tulane Law School.  He is admitted to practice in all Florida federal and state courts.
